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FROM THE EDITOR OF BRAILLE MONITOR: Friday morning, 
July 8, 2011 NFB First Vice President and former Commissioner 
of the Rehabilitation Services Administration Fred Schroeder 
keynoted an employment panel with a fiery speech laying out the 
injustices of subminimum wages for people with disabilities. This 
is what he said:

On Tuesday, October 29, 1929 [Black Tuesday], an unprece-
dented freefall in stock prices rocked the United States to its very 
foundation. Without warning the nation found itself in the grip of 
an economic disaster, later to be known as the Great Depression. 
Literally overnight millions of Americans lost their life savings and 
millions more lost their jobs. Unemployment rose to 25 percent, 
and no one knew when or if the economy would recover.

From the depths of unemployment, hunger, and despair, 
Americans looked to the 1932 presidential election for a change 
in leadership, a change in direction, and a ray of hope. That year, 
in his Democratic presidential nomination acceptance speech, 
Franklin Roosevelt said, “I pledge you, I pledge myself, to a new 
deal for the American people.” Thus began an aggressive series 
of reforms to get America’s economy back on track and its citizens 
back to work. But as desperately as Americans needed jobs, they 
needed jobs that offered a living wage--what Roosevelt called, “a 
fair day’s pay for a fair day’s work.” Accordingly President Roo-
sevelt--as a centerpiece of the New Deal--undertook sweeping 
reform of the nation’s labor laws.

In 1938 the Congress adopted the Fair Labor Standards Act. 
The Act included numerous reforms; however it is best remem-
bered for establishing the federal minimum wage. President 
Roosevelt characterized the Fair Labor Standards Act as “the most 
far-reaching, far-sighted program for the benefit of workers ever 
adopted in this or any other country.” But the minimum wage was 
not for everyone: not for the blind and not for others with disabil-
ities. The 1938 Fair Labor Standards Act permitted blind workers 
and others with disabilities to be paid less than the minimum 

wage, meaning that for the blind and others there continued to 
be no minimum at all.

The Fair Labor Standards Act, with its subminimum wage 
provision, reflected society’s beliefs and assumptions about the 
impact of disability on an individual’s productivity. While others 
were guaranteed the minimum wage, people with disabilities had 
to prove their worth. That was the thinking in 1938, and, given 

No More Subminimum Wages:
The Time Is Now!         
By Fredric K. Schroeder

Subminimum Wage continued on page 2



2

Colorado Developmental 
Disabilities Council

1120 lincoln Street, Suite 706
Denver, Colorado 80207

(720) 941-0176  
cdhs_cddpc_email@state.co.us

www.coddc.org

Council Members:

Council Staff:

Individuals:
Katherine Carol,  
    Chairperson—Denver
Jesus Castillo—Northglenn
Ed George—Denver
Deon Gillespie—Denver
Katie Grange—Snowmass Village
Christine Herron—Centennial
Michael Hoover—Boulder
Timothy Hudner— 
     Denver/Grand Junction
Lisa Kramer—littleton
Melissa Mannix—Idaho Springs
Carol Meredith—Highlands Ranch
Corey Mineo—Carbondale
Sarita Reddy,  
    Vice Chairperson—loveland
Karen von Phul—Denver
Josh Winkler—Denver

Agency & Organization Representatives:
The Honorable Irene Aguilar 
Colorado Senate 
Colorado General assembly 
Todd Coffey 
Department of Human Services, 
Older americans act
Susan Fager 
Pacer Center 
Non-profit Organization
Mary Anne Harvey 
The legal Center, Protection &  
Advocacy Organization
Scott LeRoy  
Department of Human Services,  
Rehabilitation act
Jennie Munthali  
Maternal and Child Health
Gina Quintana  
Department of Education, Individuals  
with Disabilities Education act 
Corry Robinson 
JFK Partners, University Center 
for Excellence

Marcia Tewell 
Executive Director
Marna Ares 
Planner/Newsletter Editor
Mackenzie Helton 
Fiscal Manager
Julie Farrar 
Policy Analyst
Lionel Llewellyn 
Administrative Assistant

the attitudes of the day, it is not surprising. 
What is surprising is that today--seventy-three 
years later--the law continues to countenance 
subminimum wages for 
blind people and others 
with disabilities. But that 
must end. As we call for 
in Resolution 2011-17, it 
is time to pass the Fair 
Wages for Workers with 
Disabilities Act. No more subminimum wages: 
the time is now!

Defenders of the subminimum wage 
system argue that some people have such com-
plex disabilities that they truly are incapable of 
working competitively. They say that, in spite of 
their limited ability, they deserve the chance to 
be as productive as they can. And, we are told, 
the subminimum wage system enables those 
individuals--people with the most significant 
disabilities--to work and to be paid according 
to their productivity. Besides, they say, no one 
is forced to go to a sheltered workshop. It is an 
option, a choice—but is it really?

Prior to 1938, with crushing unemploy-
ment, Americans were so desperate for jobs 
that they would work for essentially any wage 
under any conditions. They did not choose to 
send their children to work in factories. They 
did not choose to work in sweatshops. They did 
not choose poor wages and long hours. They 
did not choose unsafe working conditions. 
They had no choice. They had to take what 
they could get. The same 
is true for today’s workers 
with disabilities.

With a 70 percent 
unemployment rate, far 
too many people with 
disabilities are faced with 
the Hobson’s choice of sheltered work or no 
work. As with the Depression era workers of the 
1930s, today’s workers with disabilities cannot 
simply walk away because there is nowhere else 
to go. They must work for any wage under any 
conditions or have no work at all. As we know, 
President Roosevelt contracted polio as a child 
and, as a result, had limited use of his legs. 
Ironically, had he not been born into wealth 
and privilege, he might well have ended up 
working at a subminimum wage--paid accord-

ing to someone’s assessment of his productivi-
ty--instead of becoming president of the United 
States.

The question is not whether there are peo-
ple with complex disabilities that impair their 
productivity; the question is whether it is equi-

table and just to require 
people with disabilities 
to prove their worth and 
to do so by performing 
mind-numbing, repetitive 
work. People with disabil-
ities are not given menial, 

monotonous work because it is the only work 
they can do but because it is work that fits 
society’s low expectations. There is no justice 
in requiring people with disabilities to prove 
their worth while others are guaranteed the 
minimum wage. The time has come to pass the 
Fair Wages for Workers with Disabilities Act. No 
more subminimum wages: the time is now!

Years ago I knew a blind woman who 
worked in a sheltered workshop. In addition to 
blindness, she had cerebral palsy, giving her 
limited use of one side of her body. Her job? 
She worked assembling large heavy rubber 
mats, a physically demanding job. She was paid 
on a piece rate based on the number of mats 
she could assemble each day. She was paid 
according to her productivity, taking home less 
than $6 for two weeks’ work. Oh, and by the 
way, she had a college degree. Clearly, the job 
was a poor match. It did not reflect her ability 
but her physical limitations. Yet no one asked if 
it made sense for her to be making large, heavy 
rubber mats. No one asked if another job might 

be a better fit, given her 
education and interests. 
The sheltered workshop 
made mats, and that was 
the work she was given.

In 1986 I became the 
first executive director of 

the newly created New Mexico Commission 
for the Blind. One of the programs that was 
transferred to the new Commission was a shel-
tered workshop. As the new director, the first 
policy I issued was to eliminate the payment of 
subminimum wages. I was told that my actions 
were irresponsible, that the workshop would 
go broke and have to close its doors, leaving 
the workers out in the cold with nowhere to 

there is no justice in requiring 
people with disaBilities to prove 
their worth while others are 
guaranteed the minimum wage.

it is time to end the aBuse, time 
to end the exploitation; and it  
is time to end the attitudes that 
perpetuate low expectations.
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go. But the sheltered workshop did not 
go broke, even when we began paying 
better wages, even when we began pay-
ing into the Social Security system, even 
when we began providing vacation and 
sick leave, even when we began provid-
ing retirement benefits.

So how did we stay afloat? How 
did we remain 
profitable? We 
started with the 
assumption that 
blind people could 
be competitive. 
We assumed that it 
was the responsibility of management 
to find profitable contracts and to phase 
out those that were not profitable. We 
looked at whether the jobs available in 
the workshop--mostly industrial sew-
ing and assembly--were regarded by 
the workers as suited to their skills and 
interests; and, when they were not, we 
helped the workers find other jobs, jobs 
in the community. We assisted the wom-
an who worked assembling large, heavy 
rubber mats to set up a home-based 
telephone answering service business, 
a much better match with her skills and 
ability and one at which she could earn 
a good wage--a competitive wage--not 
some piece-rate subminimum wage.

But, you may ask, how big is the 
problem really? How many people with 
disabilities are 
being paid be-
low the minimum 
wage? According 
to the U.S. Depart-
ment of Labor, as 
of November 10, 
2010, approximate-
ly 2,552 employers were holding special 
subminimum wage certificates. But that 
does not mean that there are only 2,552 
people being paid below the minimum 
wage--disgraceful as that number would 
be. The actual number is much larger-
-much, much larger. A certificate is not 
required for each individual. Many indi-
viduals can be paid below the minimum 

wage under a single subminimum wage 
certificate. The U.S. Department of Labor 
estimates that under the 2,552 submin-
imum wage certificates approximately 
368,106 individuals with disabilities are 
being paid below the minimum wage-
-over a third of a million people. And 
there is essentially no oversight. Last I 
knew, only three federal inspectors were 
assigned to monitor the payment of sub-
minimum wages to the 368,106 workers 

with disabilities.
So is the 

answer to hire more 
inspectors? No. The 
problem has been 
and continues to 
be that the sub-

minimum wage exemption is based on 
the unquestioned assumption that blind 
people and others with disabilities must 
prove their worth--prove their worth--
while people with-
out disabilities are 
assured the min-
imum wage. The 
subminimum wage 
system is rooted in 
low expectations. It 
operates with little 
oversight and even 
less accountability. 
When deciding an 
individual’s productivity, no one ques-
tions whether the individual has received 
adequate training. No one questions 
whether the individual has been given 

the needed sup-
ports and accom-
modations to reflect 
his or her ability 
fairly. No one ques-
tions the accuracy 
of the time study 
used to determine 

the individual’s wage. No one wonders 
whether other jobs might be better 
suited to the individual’s strengths and 
interests. And no one wonders if there 
might be a conflict of interest--whether 
it is fair to entrust the same entity that 
stands to benefit from keeping wages 
low with the job of deciding the individ-
ual’s productivity.

And the federal government 
supports and encourages the system 
by granting noncompetitive federal 
contracts under the Javits-Wagner-
O’Day Act. To work on these contracts, 
an individual must be legally blind or 
must have a physical or mental disability 
that “constitutes a substantial handicap 
to employment and is of such a nature 
as to prevent the individual under such 
disability from currently engaging in 
normal competitive employment.” But 
who decides that an individual is incapa-
ble of engaging in “normal competitive 
employment”? The workshop does. And 
who decides the individual’s productiv-
ity? The workshop does. And who de-
cides how many hours an individual can 
work each week? The workshop does. 
And who oversees the subminimum 
wage system? Essentially no one.

It is time to end subminimum wages 
for blind people 
and others with 
disabilities. It is time 
to end the abuse, 
time to end the 
exploitation; and it 
is time to end the 
custodial attitudes 
that perpetuate low 
expectations, the 
idea that the blind 

and others with disabilities must prove 
their worth. It is time to end the econom-
ic enslavement of the blind and others, 
and it is most certainly time to end the 
federal government’s protection of a 
flawed and failed system that operates 
in the name of charity and kindness. It is 
time to pass the Fair Wages for Workers 
with Disabilities Act. No more submini-
mum wages: the time is now!

Braille Monitor, Vol. 54, No. 8.  
August/September 2011

https://nfb.org/images/nfb/publications/ 
bm/bm11/bm1108/bm110809.htm
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Weighing Treatment Options –  
What Informs Choices?
Kelly Broghan, MD ABIHM

sitting in a cedh-sponsored homeopathy course (Center 
for Education and Development of Homeopathy), I shared the 
discomfort that many of the allopathically-trained students felt 
percolating when the instructor admitted to a minimal evidence 
base; “When it works, it works, and sometimes it doesn’t.” There 
was some allusion to the difficulty of standardizing interventions 
for purposes of a placebo-controlled trial, and reference to the 
many years of tireless experimentation Hahnemann (the originator 
of homeopathy) had performed on himself and his students.

I have used homeopathy for years, and consider it for 
patients when there is a mild complaint deserving of a treatment, 
but when the benefit of intervention is outweighed by the risk 
of side effects from medications or even supplements. I do not 
maintain that this is an evidence-based practice, and I do 
not think that this detracts from its utility.  

 

When Ayurvedic and Chinese medicine 
interventions attempt to conform to the conventional 
model of safety and efficacy validation, it is almost surprising 
to see positive results.  Surprising not because I am skeptical 
about the efficacy of these ancient treatments, but because 
these modalities employ an individualized assessment of the 
patient that a trial does not easily accommodate. Biochemical 
individuality.

But we have bought into a disease-medication model, driven 
by the holy placebo-controlled trial. This is the language that 
doctors speak, and anything else is considered gibberish. We 
work with one-size-fits-all interventions and reduce patients to 
their indication, or diagnosis. We tell ourselves that the algorithm 
works when it is “evidence-based”. What does this mean when 
we see that the house of cards has been glued into its position?

In the realm of psychiatry, this slight-of-hand has been well 
exposed but remains a point of heated contention. Meta-analyses 
conducted by Kirsch, et al. have demonstrated the power of the 
placebo effect in randomized antidepressant treatment trials. 
Kirsch alleges that the placebo effect alone may account for up 
to 75% of the treatment effect of active medication exposure. 
He further elucidates the notion that an “active” placebo – a 

placebo that includes an intentional side effect so that it is 
less distinguishable from an active medication – fuels the 
already present placebo response, closing the gap with active 
medication, i.e; “these side effects tell me I’m taking a drug that 
will help me.”

Kirsch is one of many to expose the 40% of funding to the 
FDA that comes from pharmaceutical companies, and the fact 
that, despite registration of studies, data is still manipulated, 
cherry-picked, and redundantly submitted. He also supports 
a claim posited by Fournier, et al. that antidepressants only 
separate from placebo in the setting of severe 
depression. However, he observes that 
this effect is miniscule, at best. 

Dedicated 
prescribers defend their 
craft by alleging that the 
homogeneity of these active treatment 
groups renders the results of these trials useless, and poorly 
reflective of “real life medicine”. When real life medicine is 
informed by publicity of selectively published studies, the effect 
of belief on results is meaningful.

Of course, this corruption of data and misattribution of 
benefit to pharmaceutical interventions is not just psychiatry’s 
problem. The problem is not just with the drug companies and 
the researchers, but with the whole system — the granting 
institutions, the research labs, the journals, the professional 
societies, and the many strands of this complex web. No 
credible institution is providing the checks and balances 
necessary to avoid conflicts. Instead organizations seem to shift 
responsibility from one to the other, leaving gaps in enforcement 

Treatment Options continued on page 5
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that researchers and drug companies 
navigate with ease, and then shroud 

their deliberations in secrecy.
Two recent pieces 

have exposed concerns; 
one from quoted 

above focuses on 
a prominent 

medical 

researcher 
with ties to Wyeth 

Pharmaceuticals and the 
ripple effect of his conflicts 

of interest in medication and 
even education and treatment 
protocols. The “thicket of 
entanglements” runs throughout 
the medical-governmental-
industrial complex. 
Another focuses 
on dangerous 
lessons regarding 
vested interests 
such as those 
learned from 
the story of 
Avandia; some 
83,000 deaths 
after its being 
lauded as a 

uniquely effective intervention for 
diabetes mellitus.

Over a year-long period ending 
in August, NEJM published 73 articles 
on original studies of new drugs, 
encompassing drugs approved by 
the FDA since 2000 and experimental 
drugs, according to a review by The 
Washington Post. Of those articles, 
60 were funded by a pharmaceutical 
company, 50 were co-written by drug 

company employees and 
37 had a lead author, 

typically an academic, 
who had 

previously 
accepted outside 

compensation from the 
sponsoring drug company 

in the form of consultant pay, 
grants, or speaker fees.

How is data manipulated? 
Drug companies have the power to 
commission writers, compensate well-

credentialed physicians, suppress 
negative data, and lobby 

congress. We all know 
that money talks, but 
the consequences in 
the medical arena are 
only slightly more 
alarming than those 
in the agricultural or 
industrial. According to 
this article, studies are 
3.6 times more likely to 
result in findings that 

reflect positively on 
a medication if 

funded by 
a drug 

company.
As a physician, it has taken me the 

better part of a decade to peel away 
the trauma-encrusted layers of “truth” 
that were battered into me over the 
previous decade of indoctrination. I 
understand the collective defensiveness 
around pharmaceutical interventions. 
We’re doing the best we can based on 
what we were taught… what do you 
want from us?! Physicians are not taught 
about true informed consent because 
they are not exposed to the true risks 
nor the true efficacy of treatment, and 
because they cannot offer meaningful 
alternatives. Skillful navigation of 

Pubmed can validate just about any 
association or claim one seeks to 
“prove”. Understanding how to 

dissect methodology, and reading 
beyond the abstract, also helps to clarify 
bias (and even funding sources) inherent 
in a given paper. The entire model of 
medical education is filtered through the 
lens of medication-driven treatment, and 
pharmaceutical influence. There is no 
effort made to individualize treatments, 
address modifiable risk factors, or 
meaningfully prevent future disease.

Only putting out fires
To truly heal rather than simply reduce 
or mask symptoms the entirety of that 
patient must be addressed – diet, stress, 
exposures, family history, and their life 
experience spanning from in utero. 
We need to reform our understanding 
of what evidence-based medicine 
endeavors to be — reform the system; 
stigmatize researchers, institutions, and 
physicians who engage with industry — 
or acknowledge that “data” may not be 
worth what we think it is.

Brogan, Kelly. “Weighing Treatment Options – 
What Informs Treatment Options?” Bloggers: 
Mad In America: Science, Psychiatry, Commu-
nity. http://www.madinamerica.com/2013/07/
weighing-treatment-options-what-in-
forms-choices/ 
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THE LEGAL CENTER for 
People with Disabilities and 
Older People (The Legal 
Center) is a private nonprofit 
agency whose mission is to 
protect and promote the 
rights of people with disabili-
ties and older people through 
direct legal representation, 
advocacy, education, and 
legislative analysis. The Legal 
Center was established in 
1976 because its founders be-
lieved services available in the 

generic legal community were not adequate to meet the unique 
legal problems facing people with disabilities. Moreover, since at 
the time of its founding hundreds of people with developmental 
disabilities lived in the state home and training schools in Pueb-
lo, Wheat Ridge, and Grand Junction (now Regional Centers), 
The Legal Center’s founders wanted an entity that could pursue 
right to treatment litigation on behalf of those individuals and 
pursue moving them into smaller community settings.    

In1977 The Legal Center was designated as Colorado’s 
Protection and Advocacy (P&A) System for People with Develop-
mental Disabilities  and in 1986 it was designated as Colorado’s 
P&A System for Individuals with Mental Illness . As such, The Le-
gal Center protects and advocates for the rights of people with 
mental illness and developmental disabilities and seeks to en-
sure their protection from abuse and neglect.  To fulfill its role as 
the P&A System and the values of its founders, The Legal Center 

has a long history pursuing the deinstitutionalization of people 
with disabilities, whether they are in state hospitals like Pueblo 
and Ft. Logan, in Regional Centers, or in nursing homes. The 
Legal Center does not believe that nursing homes are commu-
nity placements and that individuals with disabilities should be 
institutionalized in nursing homes. This article is about The Legal 
Center’s efforts in recent years to avoid the institutionalization of 
persons with disabilities in nursing homes and to assist individ-
uals in leaving those homes to move into the community. While 
these efforts have included the work of lawyers, most of the 
work, rather than litigation, involves persistence with the state 
bureaucracy and meticulous, time-consuming work supporting 
individuals in planning meetings. 

In August 2009, then Governor Bill Ritter, as a budget saving 
measure, ordered the closure of the skilled nursing unit on the 
main campus of the Grand Junction Regional Center (GJRC). 
That unit served thirty-two individuals with developmental dis-
abilities with significant needs. Most of the residents used wheel-
chairs and required intensive care.  The Legal Center heard that 
the initial plan was to move these individuals from the state fund-
ed skilled nursing unit at the GJRC, to less costly nursing home 
placements. The Legal Center immediately contacted individuals 
within the Colorado Division for Developmental Disabilities and 
expressed its opposition to institutionalizing and segregating 
these individuals in nursing homes. The Legal Center insisted on 
individualized planning for the future placement of each of these 
individuals and offered to assist each individual and their families 
in that transition planning process.  Not only did the residents 
need assistance, but their family members were very afraid that 
their adult children and siblings would be dumped into nursing 
homes or other facilities. The care on the skilled nursing unit at 
the GJRC was very good and had been specifically designed 
to meet the significant needs of each resident. It was unlikely 
that the average nursing home or other facilities could meet the 
needs of these individuals and their transition required careful 
planning.   

As a result, Legal Center attorneys and advocates attend-
ed the transition planning meetings on behalf of almost all of 
the thirty-two residents. In many circumstances the planning 
for the resident required multiple meetings. Moreover, Legal 
Center staff visited the proposed placements before the resi-
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dents were moved and then 
made follow-up visits to 
ensure the residents were 
receiving the services they 
needed and were safe. Only 
one resident was placed in a 
nursing home. Her situation 
was unique, in that her family 
lived in the rural area near the 
nursing home and her mother 
planned on moving to the 
nursing home as well. To be 
sure, other entities played a 
key role in transitioning these 
individuals. Community-based 
programs in Grand Junc-
tion worked to create group 
homes for the individuals 
and the GJRC staff worked 
cooperatively with The Legal 
Center to do adequate plan-
ning. But, The Legal Center’s 
participation in this process 
helped allay the fears of the 
residents’ family members 
and ensured each resident 
had an attorney or advocate 
onsite and actively participat-
ing in each planning meeting 
on behalf of each individual. 

In 1999 the Supreme 
Court ruled in Olmstead v 
L.C., 527 U.S. 581 (1999) 
that unjustified segregation 
of persons with disabilities 
in institutions constitutes 
discrimination in violation 
of Title II of the Americans 
with Disabilities Act (ADA). 
Olmstead involved two 
women with mental illness 
and intellectual disabilities 
who were institutionalized in 
a Georgia Regional Hospital. 
Although, their treatment 

professionals concluded that 
they could be appropriately 
cared for in community based 
settings, they remained insti-
tutionalized in the Regional 
Hospital. The Court held 
that the state must provide 
community based services 
to persons with disabilities 
when (1) the community 
services are appropriate; (2) 
the affected individuals do 
not oppose community based 
services/treatment; and, (3) 
the community based services 
can be reasonably accommo-
dated taking into account the 
resources available and the 
needs of others who are also 
receiving services. In 2000, as 
a result of this decision, the 
U.S. Department of Health 
and Human Services issued 
guidance to state Medicaid 
directors on serving people 
with disabilities in the com-
munity rather than institu-
tions.   Thus, many states 
began to re-look at whether 
their citizens with disabilities 
where unnecessarily institu-
tionalized.  

 Colorado began to study 
this issue, and in July 2010 
the Colorado Department 
of Health Care Policy and 
Financing (HCPF) published 
Olmstead: Recommenda-
tions and Policy Options for 
Colorado (hereinafter the 
Olmstead Report). Upon re-
viewing this report, The Legal 
Center noticed that regarding 
persons residing in nursing 
homes (in 2008 to 2009) the 

report identified that :

 1,742 nursing facility resi-
dents had a major mental 
illness diagnosis;

 275 nursing facility resi-
dents had a developmen-
tal disability diagnosis;

 38 nursing facility resi-
dents were diagnosed 
with both a major mental 
illness and a develop-
mental disability; and

 Of the 2,055 individu-
als mentioned above, 
the large majority were 
served by Medicaid, and 
689 of the 2,055 (33 per-
cent) were 65 years old 
or younger. 

This information was 
somewhat alarming because 
it meant that there were by far 
more individuals with men-
tal illness or developmental 
disabilities institutionalized 
in nursing homes in Colo-
rado than there were in the 
more traditional institutions 
such as the state hospitals in 
Pueblo and Ft. Logan or the 
main campuses of Colorado’s 
three regional centers. In 
fact, there were many more 
people institutionalized in 
nursing homes than the total 
population of all five of these 
facilities. Moreover, The Legal 
Center was not aware of any 
specific effort to address 
moving these individuals out 
of the nursing homes and into 
community settings. These 
individuals appeared to have 

fallen through the cracks in 
the bureaucracy and were off 
the radar.  Thus, The Legal 
Center determined to try to 
address this problem.

With The Legal Center’s 
authority as the P&A System, 
it secured the names and lo-
cations of the individuals with 
developmental disabilities 
who were institutionalized in 
nursing homes. It turned out 
that the number was no lon-
ger 275. It was now 260. The 
Legal Center then determined 
that of the 260 individuals 
placed in nursing homes, 51 
were between the ages of 20 
and 50. It was decided to ini-
tially focus on those 51 indi-
viduals. These 51 individuals 
resided in 33 different nursing 
homes throughout Colorado. 
The Legal Center sent attor-
ney and advocacy staff to visit 
each of these individuals in 
each of the 33 nursing homes. 
The purpose of the visits was 
to ascertain: (1) the living con-
ditions and welfare of these 
individuals, and (2) to ask 
them if they wished to move 
out of the nursing home and 
into a community setting.

Throughout 2011 and 
part of 2012, Legal Center 
staff visited each of the 51 
individuals in each of the 
33 different facilities. For 
many, this was the first time 
that anyone had asked their 
wishes regarding where they 
would like to live. The Legal 
Center found that many 
residents had been initially 
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admitted to the nursing home 
due to an illness or injury. The 
nursing home placement was 
intended to be short-term, 
but no one ever followed up 
to return the individuals to the 
community. Moreover, many 
of the residents had lived in 
the nursing home so long that 
they could no longer envi-
sion living elsewhere. A few, 
however, after speaking with 
Legal Center staff, expressed 
a desire to return to a com-
munity setting and requested 
The Legal Center’s assistance. 

The Legal Center is now 
in the process of assisting 
these individuals in connect-
ing to community agencies 
to plan for their transition. 
Based on the experience 
transitioning the residents of 
the GJRC skilled nursing unit 
into community settings, The 
Legal Center is aware that this 
process requires meticulous 
planning and can be labor 
intensive. It requires identify-
ing the specific supports each 
individual requires to suc-
cessfully transition. Once the 
needed supports are identi-
fied, the process of getting 
the support for the individual 
begins. There are no magic 
short cuts. However, if it is 
agreed the individual can be 
successful in the community 
and the needed supports are 
identified, the Olmstead deci-
sion can be used to push the 
state to provide the supports 
and carry out the transition. 

Randy Chapman is the Director of Legal Services at The Legal Center for People with Dis-

abilities and Older People, Colorado’s Protection and Advocacy System. Seeking to work in 

public interest law after graduating from the University of Texas School of Law, Mr. Chap-

man was a VISTA volunteer at The Legal Center from 1977 to 1978. He was a staff attorney 

at The Legal Center from 1978 to 1980 when he was promoted to the position of Director of 

Legal Services.  

 

Mr. Chapman has represented people with disabilities for over 35 years focusing on enforc-

ing the rights of persons with disabilities under the Individuals with Disabilities Education 

Act, Section 504 of the Rehabilitation Act, the Americans with Disabilities Act, and protect-

ing persons with disabilities from abuse and neglect. He has made more than 400 presenta-

tions on the rights of persons with disabilities, nationally and in Colorado. Included among 

his national presentations are the Pacific Rim Conference, TASH, the ASCD National Con-

ference, the Council for Exceptional Children, and the National Disability Rights Network. 

 

Mr. Chapman is the author of the first and second editions of  the award winning The 

Everyday Guide to Special Education Law, (The Legal Center 2005 and 2008), Guía de la 

Ley de Educacion Especial (The Legal Center 2007), The New Handbook for Special Educa-

tion Rights (The Legal Center 2000), Assistive Technology: Universe of Opportunities, (The 

Legal Center 1999), numerous articles regarding the legal rights of people with disabilities 

and authors RandyChapman’s Ability Law Blog at randychapman.wordpress.com provid-

ing practical comments and information regarding special education, early intervention, 

and disability law. He is also the co-author of Preventing Litigation in Special Education 

WORKBOOK (The Legal Center 2011). 

 

 In 1998 he was awarded the Martin Luther King Jr. Humanitarian Award by the Martin 

Luther King Jr. Colorado Holiday Commission. In 2010 he was recognized by the Parents 

Encouraging Parents program of the Colorado Department of Education for thirty years of 

“making a difference in the lives of students with disabilities and their families.” He has 

served as the Chair of the Legal Committee of the National Association of Protection and 

Advocacy Systems and the Colorado Developmental Disabilities Council. Mr. Chapman 

graduated from the University of California, Davis 

with a BA in Political Science in 1974 and obtained his Doctor of Jurisprudence from the 

University of Texas at Austin in 1977. 
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The threat of an Olmstead 
action can be used by a de-
mand letter, litigation under 
the ADA, or through an ADA 
administrative complaint with 
the Department of Justice. 
Some of the individuals have 
successfully transitioned and 
The Legal Center is closely 
following the others to ensure 
their community support 
needs are identified and a 
transition plan is developed. 

For the 1700 individuals 
with mental illness living in 
nursing homes The Legal 
Center has taken a different 
tact. The Legal Center staff 

working in the Center’s P&A 
System for of Individuals 
with Mental Illness target-
ed two nursing homes that 
were known to have a large 
number of individuals with 
mental illness. These staff 
visited the homes and offered 
to meet with residents who 
were interested in moving out 
of the nursing home and into 
the community. Similar to the 
residents with developmental 
disabilities, many of these 
individuals, though relatively 
young, could no longer envi-
sion living outside the nursing 
home. But several did wish 

assistance in transitioning 
into a community setting. The 
Legal Center has successfully 
assisted some of the residents 
in moving and, similar to the 
individuals with developmen-
tal disabilities, is still working 
to assist others. 

To date, The Legal Cen-
ter has interviewed and iden-
tified a small portion of the 
1700 individuals with mental 
illness and 260 persons with 
developmental disabilities 
who are institutionalized in 
nursing homes in Colorado. 
But The Legal Center is ac-
tively following up to ensure 

those individuals who wish 
to return to the community 
have that opportunity. The 
Legal Center will do what is 
necessary to obtain that re-
sult. Once the needs of these 
individuals are addressed, 
The Legal Center will begin 
to visit the others who are 
left in nursing homes. These 
individuals will not again be 
forgotten.
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Pending Plans
number of states that do not have an olmstead plan: 22  
www.pascenter.org/state_based_stats/olmstead/olmsteadplans.php

does colorado have a plan or an initiative? 
plan: no
initiative: yes
www.pascenter.org/state_based_stats/olmstead/olmstead_home.php?state=colorado 

Date on which the Supreme Court ruled unjustified segregation of 
persons with disabilities constitutes discrimination in violation of title ii 
of the americans with disabilities act:  june 22, 1999
www.ada.gov/olmstead/olmstead_about.htm 

voters in november 2013 voted to increase the minimum wage in:  
seattle-tacoma and new jersey
money.cnn.com/2013/11/06/news/economy/minimum-wage-seatac-new-jersey/ 

the law that exempts employees with disabilities from being paid a 
minimum wage: Fair labor standards act of 1938
www.dol.gov/elaws/esa/flsa/14c/

www.pascenter.org/state_based_stats/olmstead/olmsteadplans.php
www.pascenter.org/state_based_stats/olmstead/olmstead_home.php?state=colorado
www.ada.gov/olmstead/olmstead_about.htm
money.cnn.com/2013/11/06/news/economy/minimum-wage-seatac-new-jersey/
www.dol.gov/elaws/esa/flsa/14c/



